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The case method has proved a successful way to study law 
and it is spreading to other fields of study. The compilers of 
this series seek to extend the spirit of this method into the 
study of legal evolution. For this their endeavor is distinctly 
commendable. 



The Enforcement of Decrees in Equity. By Charles Andrews 
Huston, Professor of Law in Stanford University. (Harvard 
Studies in Jurisprudence, Vol. I.) Harvard University Press, 
Cambridge, Mass. 1915. pp. xxi and 189. 

The book before us is welcome not only for its intrinsic merit 
but also, perhaps in even more goodly measure, for its great 
significance as the first volume of the Harvard Studies in Juris- 
prudence. The law school of Harvard University has existed 
for nearly a century, and throughout that time it has rendered 
distinguished services to the legal profession and to the country 
at large both by training thousands of men for the practice of 
the law and by contributing, through its faculty, many learned 
and valuable treatises on various branches of the law. The latter 
works have constituted notable achievements and have had such 
far-reaching and ameliorating influence on the law as would alone 
have justified the great expense of maintaining such a center of 
legal scholarship. Conceding all this, it is nevertheless obvious 
that the Studies in Jurisprudence represent something different. 
In authorship, in purpose and in prophecy they mark the broader 
juristic activity, the direct constructive work and the all-important 
training of jurists on which the school is now so well started 
under the brilliant leadership of Professor Roscoe Pound. These 
more fundamental activities and resultant contributions to juristic 
thinking and writing harmonize well with President Lowell's 
recent sound and unambiguous declaration that "a university is 
not only a place for teaching, but even more for thinking and 
writing." (Harvard Alumni Bulletin, Nov. 10, 1915, p. "9-) 

Professor Huston's work was written, as a thesis for an 
advance degree, under the direction of Professor Pound; and 
the book is appropriately dedicated to the latter. 

The author's discussion falls into two fairly distinct parts. 
In summarizing the first, he says : "This essay is written primarily 
to advocate an enlargement of the equity powers of American 
courts which will enable them to give a real effect to their decrees ; 
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for example, to transfer titles directly instead of by ordering a 
litigant to make a transfer. This is no innovation. Such power 
exists in more or less perfect form in most of the states of the 
Union . . . But some states, and it is believed the Federal 
jurisdictions also, lack this power. Moreover, it nowhere exists 
fully for all cases and its need has become more apparent to-day 
because of a definite trend in our legislation aiming at a restric- 
tion of the contempt process which constitutes the original, and 
still here and there the only, enforcing agency of our courts of 
equity." 

As regards this subject, most, if not all, of Professor Huston's 
criticisms of existing defects and suggestions of possible improve- 
ment are likely to meet with general approval ; and the main dis- 
cussion, together with the appendix giving an exhaustive collec- 
tion of statutes on the subject, should be distinctly helpful in 
connection with future legislative and judicial amelioration of 
present conditions. The present writer, however, finds it difficult 
to agree with the criticisms of Deck v. Whitman (1899), 96 Fed. 
Rep. 873, so far as the reasoning of that case, as regards the 
power of the federal courts to proceed in rem in equity cases is 
based on constitutional provisions and acts of Congress, more 
especially, Act of March 3, 1875, § 8 (substantially re-enacted as 
§ 57 of the New Judicial Code). Then, too, the new Federal 
Equity Rules, especially Rules 7 and 8, expressly recognizing and 
conceding the former to proceed in rem, might well have been 
evaluated and balanced against the doubts and fears for the 
future set forth at the close of the discussion of the federal 
statutes and decisions. One of the best features of the author's 
broad and fundamental treatment of the subject now before us 
consists of the chapter tracing the development of specific relief 
and procedure in rem, etc., under the Roman Law and the codes 
of France and Germany. The greater perspective derived from 
comparative, or eclectic, jurisprudence and the more open-minded 
attitude engendered thereby are sure, in the long run to have 
liberalizing and beneficial results in the improvement of our legal 
system. 

The second part of the book under review constitutes a dis- 
cussion of the nature of the equitable interest of a cestui que trust. 
For about a decade certain legal scholars in this country, includ- 
ing Professor Pound (26 Harvard L. Rev. 464), have, both in 
their teaching and in their writings, vigorously insisted upon the 
serious inadequacy of the oft-repeated assertion of such learned 
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writers as Langdell, Maitland, Pollock and Tiffany that the 
cestui's interest is merely a right in personam. Professor Hus- 
ton now joins the ranks of the former and becomes an effective 
ally. He puts the matter in this way : 

"The essence of rights in rem is the generality of the claim 
they give the owner to affect the actions of others — the extent, 
in other words, of their incidence. The duties corresponding to 
these rights are imposed not merely on some single definite per- 
son but generally upon all who may deal with the object of these 
rights, subject only to the overriding powers which in some 
cases may be conferred on some other person for some other 
purpose. Thus the rights in rem of a property owner not to 
have his property trespassed upon may be subject to the power 
of eminent domain ... In this sense many, though by no 
means all, so-called equitable rights have now passed beyond the 
status of rights in personam against some particular vendor, 
trustee, or mortgagee, and have become rights in rem available 
against all the world, but subject to a power in the, holder of 
the legal title to the property involved to cut off these equitable 
rights by a transfer to bona fide purchasers for value without 
notice. . . . The history of the development of this impor- 
tant and characteristic Anglo-American institution reveals most 
clearly a progress from a pure obligation, binding only the trustee 
and his cestui, to a property right . . . My thesis briefly is 
that ... an account of cestui's rights is justified in charac- 
terizing them as a complex including not only rights in personam 
but also genuine rights in rem." 

The views of the present writer are in hearty agreement with 
the author's main position and with most of the points and 
authorities marshalled by the latter in support thereof. It is 
possible, however, that this position could have been made 
even more secure by discussing in greater detail than does 
the author the exact sense in which it is true that the cestui 
que trust has rights in rem (or indeterminate rights) against 
persons in general as well as certain special rights in per- 
sonam (or determinate rights) against that particular person 
who is the trustee. Such comparatively few persons as actu- 
ally know of a particular trust are under actual, or present, 
equitable duties not to accept conveyance of the legal title from 
the trustee; and no doubt the cestui's correlative rights against 
these third persons could be vindicated by securing an injunction 
against any such threatened acceptance of conveyance. But how 
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about the vast majority of persons, who, of course, have no 
present knowledge or notice of the trust? Are they, apart from 
recording acts and resultant doctrines of constructive notice, 
under actual, or present, duties to the cestui? Perhaps, as a 
mere matter of legal terms and sufficient communication of 
ideas, it would suffice to say that the cestui has actual, or present, 
rights in rem against such persons, to wit, that they should not 
knowingly accept conveyance from the trustee. In justification 
of this form of exposition reference might be made to a somewhat 
similar usage in stating the doctrine of Lumley v. Gye, viz., that 
a party to a contract has rights in personam against the other 
contracting party and also rights in rem against all third parties 
(almost all of whom would of course have no present knowledge 
of the contract) that they should not, without special justifying 
facts, interfere with the performance of such contract. Thus, in 
Temperton v. Russell (1893), 1 Q. B. 715, 730, Lopas, L. J., 
asserted that "the contract confers certain rights on the person 
with whom it is made, and not only binds the parties to it by 
the obligation entered into, but also imposes on all the world the 
duty of respecting that obligation." 

If, however, it should be objected that, under a more strict 
use of terms, the cestui has actual, or present, rights only against 
those having actual knowledge or notice, that technical difficulty 
could be met by explaining that, as against innocent parties, the 
cestui has, at the least, very important "possibilities" in rem, — 
that is, "potential, or inchoate, rights" in rem. If any such 
person, originally unaware of the trust, gains knowledge thereof, 
then at the latest he comes under an actual, or present, duty 
not to accept conveyance; and, correlatively, the cestui' s poten- 
tial, or inchoate, right matures at that moment into an actual, or 
present, right. In defense of the usage discussed in the preced- 
ing paragraph, it might possibly be contended by some that even 
a person without knowledge is under an actual, or present duty, 
in the strictest sense, and that this is shown by the fact that, if 
he has given no value, he comes under an equitable duty to sur- 
render even an innocently acquired title. As to this, however, 
it would seem sufficient to reply that this constructive duty is 
imposed by equity, not as a secondary, or remedial, duty in 
reparation for breach of a pre-existing primary duty, but rather 
as being itself a primary duty created in order to prevent unmeri- 
torious enrichment on the part of the innocent transferee. This 
constructive equitable duty is in fact entirely similar to the 
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primary quasi-contractual, or constructive, duty to pay back 
money innocently received under a mistake of fact. (Cf. Wood- 
ward, Quasi-Contracts, § 32.) From this stricter point of view, 
then, it is clear that the cestui has, first, certain special rights in 
personam against the trustee in relation to the administration of 
the trust; second, actual, or present, rights in personam against 
persons having knowledge or notice of the trust, that they shall 
not accept conveyance of legal title from the trustee ; and third, 
two classes of "possibilities" in rem, or "potential rights" in 
rem against persons in general: (a) if knowledge should be 
acquired, not to accept legal title; (b) if without knowledge and 
without value legal title should be received, to reconvey such title 
on demand. 

Even this enumeration takes no account, of course, of the fact 
that the cestui's entire interest consists of much more than rights, 
or claims, in the strict sense. It is indeed a complex aggregate 
of actual and potential rights, privileges, powers and immunities ; 
and to appreciate clearly the exact nature of all these jural ele- 
ments it is necessary to consider definitely the "conflict" of the 
"legal" and the "equitable" relations involved and to discover 
the net residuum derived from a "fusion" of law and equity. 

Professor Huston's book is thoroughly deserving of the honor 
of inaugurating the series of Harvard Studies in Jurisprudence ; 
and it is to be hoped that the volume will be widely and carefully 
read. 

Wesley N. Hohfeld. 



